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1. Parties to the contract

This agreement is made between

a company incerporated in South Africa (Registration No:

I

(“the Client”); and

[

a company incorporated in South Africa (Registration No:

I

(“the Agency”)

Notes & commentary on contract
clauses

General

This draft is intended to cover the provi-
sion of advertising services by a full ser-
vice agency handling creative work, pro-
duction, planning and media buying. If
more limited services are being supplied,
a shorter version will be more appropri-
ate, using only such of the provisions that
Jollow as are required.

The draft should not be approached as if
it were set in stone. It has been designed
as a “starter” to be tailor-made to suit
particular parties’ needs. It should not
therefore be slavishly copied but “mould-
ed” and used as a template.
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4.

Agreement to act as Agency

The Agency agrees to serve under this Agreement as
the Clients advertising agency to handle their

South A%5568) (“the Territory”) for
the products, services and brands (“the Accounts™)
stated in Schedule I upon the terms and conditions
set out in this Agreement. From now on in this
Agreement all advertising produced by the Agency
for the Client under this Agreement shall be called
the “Advertising”.

—

Exclusivity and competitive
accounts

The Client undertakes not to appoint another
advertising agency for the advertising of the
products, services and brands stated in Schedule |
during the term of this agreement.

The Agency undertakes that it will not, without
the written consent of the Client, which shall
not be unreasonably withheld, act for or
represent any other direct market competitor
which competes directly with the products,
services and brands of the Client described

in Schedule 1.

Agency’s status

The Agency acts in all its contracts as a
principal at law.

Notes & commentary on contiract clauses

As advertising becomes increasingly
internationat it is important to define the
territorial limits of the agency's responsi-
bilitv.

To avoid future misunderstandings there
should be clear agreement as 1o whether
any level of exclusivity on either side is
appropriate and if so what. This will
ensure that the Client is clear us to its
Jreedom to use other advertising service
suppliers and the Agency knows from the
start what ability it has ro undertake
directly or indirectlv (e.g. subsidiaries)
competing business. Naturally any
exclusivity that mighir be agreed berween
the purties will only apply 10 such of the
services as are ser our in Schedule 2,
Exclusivity will impact on other aspects
such as agency compensation and notice
entitlement.

These provisions should be drafted in the
light of the possibility of the Clienr enter-
ing inte new areas of business and either
the Client or Agency amalgamating with

or being taken over by another company.

Despite its name, it has become accepted
custom and practice in the industry that
an advertising agency contracts with all
its suppliers as principal at luw, in other
words as an independent contractor tak-
ing responsibility in its own right. The
system of agency recognition by the
media rests on this legal basis.



7.

7.1

Term of appointment

This Agreement shall commence on

) (“the Commencement Date™)
and continue for an initia} period of (%] months.
After that initial period it will continue indefinitely
until terminated by giving of (&) months notice in
writing by either party. Notice to terminate cannot
expire until one year has elapsed. From now on in
this Agreement the period from the Commencement
Date to the end of this Agreement will be referred to
as the “Term”,

Co-operation

The Client will give the Agency clear briefings and
ensure that all the facts given about the Accounts are
accurate, while the Agency will co-operate fully with
the Client and use reasonable care and skill to make
the Advertising as successful as is to be expected
from a competent advertising agency. The Client will
help the Agency do this by making available to the
Agency all relevant information and co-operating with
the Agency.

Agency services

[n order to provide the Advertising, the Agency will
perform for the Client the services detailed in
Schedule 2 1o this Agreement (“the Services™).
The Agency shall not be obliged to perform any
service on behalf of the Client which is not
specifically included in Schedule 2.

To the extent that the Client requires work to be
performed by the Agency which is not specified in
Schedule 2, the work concerned and the
remuneration payable therefore, shall be separately
negotiated between the parties and be in addition to
any amounts provided for in this Agreement.

Notes & commentary on contract clauses

The initial terms should be commensu-
rate with the need to create stabiliny in
the relationship. Our combined experi-
ence is that 12 months is often regarded
as appropriate, though there may be
cases where a shorter project or cum-
paign would involve a reduced commir-
ment.

A period of notice should always be
agreed in advance to avoid dispute and
uneertaingy.

Schedule 2 contains a list of possible ser-
vices. The parties should trea! this as o
menu and elther add to this or choose
only those services that are required.



7.3

8.1

8.2

8.3

The Agency will ensure that the Key Individual(s)
named in Schedule 4 (i€ [8#] actively involved in
the provision of the Services. Should any Key
Individual leave the Agency. the Agency will with the
Client’s consent appoint a suitable replacement, such
consent not (o be unreasonably withheld or delayed.

Approvals and authorities

Any reference in this Agreement to the Client’s
written approval shall mean written approval by
directors or employees of the Client authorised to
approve the Agency’s work and whose names are set
out below:

“Authorised Person®
Name

Name

Any change to the Authorised Persons during the
Term will be notified in writing by the Client to
the Agency.

For the purposes of this Agreement “written
approval” shall include approval signified by:

8.2.1  fax on the Client’s notepaper bearing the
signature of an Authorised Person:

3.2.2  oral approval given by an Authorised Person
provided this is in circumstances where time
does not permit written approval and the
said oral approval is confirmed within three
“working days” by way of contact report from
the Agency to the Client.

8.2.3  [e-mul emanating from the personal e-mail
address of an Authorised Person.]

The Agency shall. after obtaining ihe Client’s general
written approval of its campaign plans. submit to the
Client for its specific written approval:

Notes & commentary on contract clauses

7.3 is an optional provision for cases
where it is important to the Client thar
particular individuals within the Agency
work on the account.

To avoid misunderstandings, the contruct
should leave the parties in no doubt as 10
who within the Client'’s organisation has
the authority to approve what mayv be
significant expenditure. The puarties may
also consider it appropriate to indicare
whether particilar named- individuals
have authority 1o approve expenditure up
to a specified level.

Clients should be kepr informed of
changes in the varions limitations set ouwl
in rate card and other suppliers’ terms
and conditions. This applies particularly
to cancellation conditions.

The reference to approval by e-mail is in
square brackets as it mav be regarded as
inappropriate, because it does nor
require a signature which can authenti-
cate the identity of the person giving the
approval.




8.4

8.0

8.7

8.8

8.3.1  copy. layouts, artwork. storyboards and/
or SCripts. :

8.3.2  media schedules for time, space and other
facilities: and

8.3.3  estimates or quotations of the cost of the
virious items of advertising and other

services covered by this Agreement.

The Client’s written approval of copy, layouts or
artwork will be the Agency’s authority to purchase
production materials and prepare proofs. The Client’s
written approval of proofs will be the Agency’s
authority to arrange tor publication of the relevant
material.

The Client’s written approval of television. cinema
and radio scripts and/or storyboards with estimates
or quotations of the production cost will be the
Agency’s authority to enter into production contracts
(and engage producers, directors, artists and suitable
qualified technical assistance).

The Client’s written approval of films and recordings
will be the Agency’s authority 1o arrange for
transmission/broadeast thereof.

The Client’s written approval of media schedules and
estimates will be the Agency’s authority to make
reservations and contracts for space. time and other
Facilities under the terms and conditions required by
media or suppliers.

The Agency will advise the Client immediately of any
changes in the estimated cost of items of advertising
or any changes in plans, schedules or work in
progress previously approved in writing by the

Chent.

Notwithstanding that the Agency will enter into all
contructs with third parties in its own name and as
principal, the Client hereby indemnifies the Agency
agdinst all costs and expenses which it will incur in
terms of such contracts with third parties, provided
that the appropriate tevel of approval and authority
has been adhered to.

10

Notes & commentary on contract clauses



9.1

92

9.3

10.

Amendments and cancellation

The Client may request the Agency to change, reject,
cancel or stop any and all plans, schedules or work in
progress and the Agency will take all reasonable steps
to comply with any such request provided that the
Agency 1s able to do so within its contractual
obligations 10 media and suppliers.

In the event of the cancetlation of a campaign/
project. the circumstances of which are outside the
Agency’s control. then the Agency will be entitled to
charge a fee for the work completed up to the date of
cancellation, based upon remuneration structures set
out in Schedule 3. The Client will further reimburse
the Agency for all outside costs payable to third
parties. including any damages or charges arising
from the early cancellation o_ﬂ a contract with a

thied party.

[n the event of a material change to a previously
agreed strategy or brief of a campaign or project, the
Agency will be entitled to charge a fee for the work
completed up ro the date of the change based upon
the remuneraticn structures set out in Schedule 3.

Contact reports

Contact reports will be issued by the Agency dealing
with matters of substance discussed at meetings or in
telephane conversations between the Client and the
Agency within [Z28288 working days following the
meeling or conversation. [f the subject matter of a
contact report is not questioned by the Client within
[(F2] working days of its receipt, 1t will be taken
to Um a correct record of the meeting or telephone
conversation to which 1t refers.

11

Notes & commentary on contract clauses



1.3

Remuneration

General remuneration principle

The parties confirm that the Agency will be entitled
to the remuneration specified in Schedule 3. The
Agency will also be reimbursed by the Client for all .
bena fide out-of-pocket expenses incurred by the
Agency performing its obligations under this
Agreement. save to the extent specifically excluded
in Schedule 3,

The remuneration structure agreed to by the

parties has been devised 10 ensure that the Agency
recelves adequate compensation for the services
rendered and that the Client obtains the services at
reasonable cost. However, in order to ensure
adequate levels of compensation for the Agency, the
parties ugree to review the basis (individually and/or
as o whole) of the remuneration structure at the end
of the initial period and thereafter on an

annaat] basis.

[z

-

Until such time as a revised remuneration structure
has been implemented, the then prevailing rates will
apply. subject 1o the right of either party to terminate
this Agreement as provided in Clause 24,

12..” Advertising outside the

13.

territory

The terms of remuneration defined in Schedule 3 do
not cover Services in respect of Advertising outside
the Territory. 1f such services are required a separate
remuneration arrangement wilt be negotiated.

Fluctuations in currency values

The Client agrees that due to currency fluctuations,
the finul cost 10 the Agency of obligations 1o third
parties outside of South Africa may well differ from
the anticipated cost at the date when such
obligations were committed,

12

Notes & commentary on contract clauses

Forward cover should be discussed with
Client as an option when overseas oblig-
ations are considered to be material.



14.

3.5

The Agency will be entitled 1o charge the rate
applicitble at the rime when actual payment is made
to the third party.

Value Added Tax

VAT will be included on Agency invoices, where
appropriate. at the prevailing rate.

Terms of payment

Two fundamental principles exist regarding financial

payrment lerms:

I5.1.1 the Agency will finance its own services but
not the advertising of Client: and

I5.1.2 as a principal at law. the Agency is held by
media and other suppliers as solely liable for
payment. Accordingly. it is essential that the
Agency is paid by the Client in time to pay
media owners and other suppliers.

Unless otherwise specifically agreed. the Agency

not obliged to make payments to third parties under
the Agency's agreements with such contractors.
unless the Agency has received such funds from
Client to enable the Agency to fulfil these obligations.

Client confirms that all invoices will be settled within
(3] duys of the statement date on which these
mvaices first appeared.

If the payment date falls on a weekend or public
holiday. then such payment date will be deemed to be
the Tast working day immediately prior to the
weekend or public holiday.

The >am=3\ ,S__ 5<o_nn %m Client in ﬂm%nﬂ of

1

3

Notes & commentary on contract clauses

Optional sub-clauses are included o
allow the parties 1 choose an appropri-
ate method of invoicing and pavment for
the service provided. Regarding sub-
clause 15.0 Clients should be aware thar
i is standard praciice for agencies io
demand advance pavment for cerain
expenses.

A



15.8

15.9

Suppliers. particularly film production companies,
market researchers and exhibition contractors,
require payment in advance or at various stages of
production. the Client will pay the Agency’s invoices
in respect of such preduction costs

(days) (inimcdidiely Dpon presentation).

The Chient reserves the right to withhold payment of
any invoice or part of an invoice which is not in
accordance with this Agreement and shall on receipt
of such invoice forthwith notify the Agency in writing
of the reasen for such withholding and, where
applicable. pay the undisputed part of such invoice.

The Agency reserves the right to charge interest on
all invoices presented to the Client which are not
paid by the relevant due date at the prime rate of
interest from time to time as specified by the
Agency’s bankers. This right extends to any part of
an invoice on which payment ts withheld pursvant to
sub-clause 15.7 should it be subsequently established
that the amount in question was invoiced in
accordance with this Agreement.

Where a surcharge is levied by a supplier of

media or other supplier against the Agency due to
late payment und this results from [ate payment by
the Client. the Client shall immediately reimburse to
the Agency the amount of such surcharge, together
with any accrued interest charged by the supplier in
respect of the overdue account.

Each party shall pay all monies which are payable by
it to the other without any right (o set off, abatement
or withholding in respect of monies which are due to
it or afleged to be due to it from the other party.

14

Notes & commentary on contract clauses

Surcharge would wlso refer to forfeiture

or loss of commission.

Depending on the extent to which it is
part of the Agency'’s contractual obliga-
tion to incur outside costs on items such
as media or production, the parties may
wish to agree an alternative provision
allowing a right to set off.



16.

16.1

16.4

Media and suppliers:
business terms

Unless otherwise stated the Agency’s contracts with
media and suppliers for the Clients advertising will
be made in accordance with media rate cards or
other standard or individual conditions and contracts.
The rights and obligations between the Client and
the Agency shall correspond to those between the
Agency and the vartous media and other suppliers
under such canditions.

The Client therefore acknowledges that the terms
and rules of the Agency’s contracts with the media
and suppliers are subject 1o revision in accordance
with the Agreements made by the various bodies
concerned and that the bookings required by the
Client can only be made within the provisions
relating to amendment, cancellation and omisstons
etc. as indicated in media rate cards and other
standard conditions,

The Agency shall use reasonable care and skill in the
election and appointment of media and suppliers and
the agreement of the terms and conditions of such
appointment. Should the Client request, the Agency
will obtain more than one quote for a particular
supply and discuss these with the Client before
placing an order,

[t in the course of providing the Services during the
Term the Agency decides to use the services of any
company in which the Agency has a financial interest,
the Agency will declare this and before
commissioning such services obtain the Client's
consent thereto, such consent not to be unreasonably
withheld.

15

Notes & commentary on contract clauses

The Agency should ensure that the Client
ts aware of the terms and conditions con-
tained in rate cards, particularly those
relating to omissions, amendments and
cancellations as well as possible increas-
es in rates. The Client should also be
made aware of the terms and conditions
of printers and other suppliers of yer-
vices.

Depending on the circumstances, the
parties may wish to consider alternative
terms relating to the appointment of sup-
pliers. For instance the Client may wish
to have the contractual right 10 nominate
its own suppliers for particular services
or goods or o require a minimum nium-
ber of quotes ro be obtained, perhaps if
expenditure abave a certain level s
anticipated.

Regard should also be held 1o the proce-
dures for the production of TV commer-
cials.

[f different services are rendered by sepu-
rate agencies within a group it mav be
easier 10 specify thiy in the coniract.




17.

18.

18.1

Evaluation

The parties will conduct a full two-way evaluation
and review of their refationship every [§] [12]
months. [including (without limitation) the
performance of the Key Individuals and other staff
from both the Agency and the Client]. Any resulting
changes agreed to the Services, the remuneration or
any other aspect of the Agreement shall be agreed in
writing. failing which the arrangements in place at
the time of the Evaluation, for instance as to Agency
remuneration, will continue to apply.

If the parties have agreed a performance
relaied bonus arrangement then the
following should be added.

The evaluation and review meetings will also operate
the perfermance-related scheme described in
Schedule 3,

Audit

In respect of all expenditure which is reimbursable
by the Client under this Agreement the Agency shall
maintain such accounts and records (the “Records™)
as are reasonably necessary for the purpose of
enabling the Client to conduct an audit of that
expenditure.

The Agency will allow the Client’s own personnel or
a professionally qualified independent auditor accesy
1o all the Records during the Term and for {#] months
afterwards on not tess than [#] days written notice at
any time during normal business hours for the
purposes of auditing or otherwise inspecting them
tprovided that in the absence of exceptional
circumstances the Agency shall not be obliged to
allow such access or inspection more than once
during any [EZ2] month period].

[ttt}

16

Notes & commentary on contract clauses

A regular formal review is recommended
to ensure the best possible communica-
tion berween the parties and keep the
relationship operating at an optimumn
level In certain circumsiances the Client
and Agency may decide to use a siruc-
tured, mutual performance analvsis with
marks attributed and perhaps bonuses
pavable depending on the purcome.

To assist this process and at agreed inter-
vals, a budget status report might he
completed and copied 10 executives undd
staff on a “need to know” busis.

In the interests of transparency aned pre-
serving mutual trust herween Client and
Agency it is suggested that the Client
should have some right to check the
records of the Agency in respect of out-
side expenditure which is heing passed
on to the Client.



{8.4

19.

19.1

19.2

19.3

19.4

Should any audit or inspection of the Records by the
Client reveal that the Client has been overcharged the
Agency shall reimburse to the Client the amount of
the avercharge within 7 days.

The Agency will afford to the Client all reasonable
assistance in the carrying out of such audit, whilst the
Client and its auditor will ensure that any information
obtained in the course of the audit concerning the
Agency’s business is kept in the strictest confidence
and not used for any purpose other than the proper
conduct of the audit.

Copyright and other
intellectual property rights

The copyright for all purposes in all artwark, copy,
storyboard and all other work created by the Agency
for the Chent's advertising will vest in the Agency
unless agreed to the contrary in writing.

The Client undertakes not to make any use in or
outside of South Africa of advertising material
produced by the Agency, except with the written
consent of the Agency.

The Agency will in all cases retain the copyright in
any material contained in any presentation made in
competition with any other agency in the event of

the presentation of the Agency being unsuccessful.

The Client will notify the Agency if it uses any of the
Agency’s originated advertising material in or outside
of South Africa. The Client agrees under the
circumstances to pay an agency fee of 16,5% of gross
media costs. excluding VAT, These fees are payable
within 30 days of the placement date.

OR

If the Client so requests and provided that all
obligations arising from this contract have been
complied with, the Agency will assign to the client on
termination of this contract, such copyright and other
rights throughout the world in the Client’s advertising
material as may be vested in the Agency and capable
of assignment. This assignment will be subject to the
rights of third parties and will be made only by
special arrangement on terms indemnifying the
Agency against subsequent claims by third parties.

17

Notes & commentary on contract clauses

This audir clawse covers only reim-
bursable expenditure. Should the parties
want it 1o be extended further, for
instance to time spent by Agency staff in
cases where this controls all or part of
remuneration, a modified clause will be
needed.

The parties may wish Io include provi-
sions which entitle the Client 1o charge
the Agency in respect of the costs of the
audit if the audit reveals that the Client
has been overcharged 1o the tune of more
than, say, 5 or 10% over the period cov-
ered by the audit.

Both parties should be acutely aware of
contractual obligations to artisisimodels
appearing in adveriising material.
Extensions for use of material in other
territories require prior artist/model
approval to avoid invoking breach of
contract conditions.




19.5

20.

20.2

Save with the consent of the Agency, the Client will
not at any time before or after termination of this
contract use or license any use in or outside South
Africa of any cartoon figure. model or other character
whose visual uppearance has been created
exclusively by the Agency, other than the above or
below-the-line advertising or on the packaging of the
Client’s products. The Agency's permission for other
uses of such characters shall not be unreasonably
withheld. but where income 15 Lo be generated. the
Agency's permission will be conditional on prior
agreement with the Client on reasonable fees or
royalties.

Ownership and custody
of material

Ownership

All advertising material prepared for the Client’s
account by the Agency and paid for by the Client will
be the Client’s property but not necessarily the
Client’s copyright. This does not apply to "stock’
photographs obtained from news or photographic
agencies for particular advertisements, nor (o
photographic or film negatives or to any other
medium in which this material may be supplied.

_ Custody

20.2.1 The Agency will keep in its care advertising
materials entrusted to it as the Client’s
property for a maximum period of (] [2] (3]
years but will not be required to recover
typesetting, colour separations, printing plates
and the like from media and suppliers
once they have left the custody of the
Agency.

18

Notes & commentary on contract clauses

If the Agency wishes to retain
copyright.

The ownership of “stock "negatives
remains with the photographer, who does
not usually sell them.



[

[t

2022 The Agency shall be entitled to destroy all
such material left in their custody after {28
months, or after giving notice to the Client at
such earlier time as the Agency considers
reasonable.

20.2.3  The costs of storing negatives and film. on
behalf of Client. at film stores will be
recharged 1o the Client.

Confidential Information

The Agency agrees not to disclose without the
permission of the Client during or after its term of
appointment, any confidential information resulting
from studies or surveys commissioned and paid for
by the Client. The Client. in turn agrees that the
Agency will be entitled to use as it sees fit any
general marketing or advertising intelligence in the
field of the Chent’s product or services which the
Agency has gained in the course of its appointment.

For the duration of this Agreement and thereafter, the
Agency agrees that it will treat in complete
confidence all the marketing and sales information
and statistics which the Client has supplied to it
during the course of any work performed for the
Client.

The Client acknowledges and agrees that any
identifiable and originat idea, or concept presented
by the Agency in relation to any promotion or
advertising campaign invented or devetoped by it
shall be acknowledged as being available only for
such promotion or campaign and will not be used for
any other purposes whatsoever without the Agency's
express prior written agreement.

Even where no promotion or campaign is agreed, the
ideas and concepts presented to the Client shall
remain strictly confidential and shall not be used in
any way. including communicaticn to any third party,
without the Agency’s prior written consent.

19

Notes & commentary on contract clauses

The law will imply into a client/agency
contract certain obligations to respect
confidential informarion. Hewever, it is
wise to make the position clear i1 the
agreement.

The issue of confidentialiey is a two-way
matter. The Agency must safeguard the
Client’s sensitive commercial informa-
tion. However, the Agency can require
the Client to acknowledge the confiden-
tiality of its own ideas and concepts, par-
ticularly those which remain unused.



216

I
b

~

The Agency shall where so requested by the Client
impose obligations in terms equivalent to those in
sub-clauses 21.1 and 21.2 on its own personnel and
obtuin - writen assurances from any third parties to
whom information has to be disclosed in order to
enable the Agency to carry out its obligations under
this Agreement.

The restrictions disclosed in this clause 21 shall not
prevent:

21.5.1 the disclosure or use of infarmation in the
proper performance of the Agency’s duties;
21,52 the disclosure of information if required
by law:
21.5.3  the disclosure of information which has

come into the public domain otherwise than
through unauthorised disclosure.

The Client acknowledges that nothing in this
Agreement shall affect the Agency’s right to use as it
sees fit any general marketing or advertising
intelligence gained by the Agency in the course of its
Appoiniment.

Insurances
Legal liability

The Agency will endeavour to obtain a legal liability
policy for the Client, if it so wishes upon payment by
the Client of the appropriate premium.

Client’s risk

222

The Agency will insure the Client’s articles,
negatives. film, photography etc. retained in
its hands or at outside film stores for a
maximum period of [#] [# (3] vears although
legal ownership has been transferred to the
Client as a result of charging the Client for
such production costs. All insurance
premiums payable by the Agency will be
charged on to the Client.

[
(=]
2
-2

The Client will undertake to insure its
property when in transit between the Agency
and printers, production companies etc.
Alternatively, the Agency will insure the
property and will recharge any premiums
payable 1o the Client.

20

Notes & commentary on contract clauses

21.6 refers 10 “general marketing or
advertising intelligence”. This is intend-
ed to describe generic information abous
a particular rvpe of product rather than
confidential informarion about the
Client’s product.

This insures against negligence, defama-

tion, errors and omissions and legal risks
of this nature.

In certain instances it may not be appro-

priate to include such a clavse.

The Agency should cover its own proper-
rv, and that of its Client when in its
hands. Agencies may find it approprive

to be more specific as 1o the extent and
nature of “articles”.

The Client (or the Agency on his behalf)
should insure his property when in tran-
sit.



2
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223

The Client will insure its property when in
the hands of media. printers. production
companies etc. Alternatively on specific
instruction from the client. the Agency will
insure the property and will recharge any
premiums payable to the Client.

3 Television Production

All tefevision and film production undertaken on the
Client’s behalf may be covered under the AAA
insurance scheme policy at preferential rates.

Any premiums applicable to the Client’s productions
will be included in the Agency’s production charges
ta the Chient.

Legal liability and other claims
Limitation of agency lLiability

The Agency shall not be liable for any delay in. or
omission of publication or transmission for any error
in any advertisement. in the absence of gross
negligence on the part of the Agency.

Indemnity to the agency

The Client indemnifies the Agency against any 1oss
which it may incur as a result of any civil claims or
proceedings being brought against it based upon any
advertising and other work prepared for the Client by
the Agency and approved by the Client either oralty
or in writing before publication. Such indemnity will
include all legal costs (as between attorney and own
client) and expenses which the Agency may be
obliged to pay or incur in defending any such clains
or proceedings brought against it.

21

Notes & commentary on contract clauses

The Client {or the Agency on his hehalf)
is recemnmended 1o take approprivie
insurance cover for his property when i1
is held by media eic.

it may be helpful to specify the precise
risks covered. Remember the risky cov-
ered by the production company. Some
Clients may elect nor 1o participate in the
scheme and either self-insure or carry
the risk.

This should be included because an
advertising agency can now be joined in
an action brought againsi an adverfiser.

Both full service agencies and media
buving companies are liahle for copy
standards imposed by publishers” stin-
dard terms of acceptance und media
FECOgRINION agreements.
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Force majeure

[f due o war. sirikes. industrial action short of a
strike.  1mport or export embargo. lockouts.
”:.:%_:, fire. _u_op_a% :oca ?:E.& 2:7:%:9 or
/] has

_ua:c_ m any 3 _? obligations under this Agreement,
[ikatpariy] [fhe Agergy] shall not be held
_méo:,_zm for any loss or  damage which may be
weurred as a result of such falure, Should the event
af w.c_.cn, mujeure comtinue for longer than [BAE

. the party adversely affected shall have the
o_u:o: of terminating this Agreement immediately
without further liability other than such liabilities as
have already accrued when the Term ends.

The Client confirms that it is expressly understood
and ugreed that in planning and buying the Client’s
media activity. the Agency shall use its [Hgst]
[$Ha560B1E] endeavours 1o ensure the accuracy of all

SRR

estimaied and target figures relating to:

234.1 the number. proportion or type of people
likely to be exposed to the Advertising;

234.2 the number of exposures each person is
likely to receive: and

2343 the cost of achieving these exposures.

Since these are matters which afe ultimately beyond
the Agency's control. no wairanties can be given by
the Agency as to the accuracy of such estimates/
targels or as to the figures actually eccurring and no
liubility shall attach to the Agency in respect of any
losses suffered by the Client or by any third party by
reason of the Client's reliance on such estimates/
targets.

Termination

Rights and duties during period
of notice
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2411 The Agency’s rights. duties and obligations
will continue in full force during the

agreed period of notice - including the
ordering and invoicing of advertising in
media which witl be published during such
period.

The Agency will be entitled to a minimum
level of remuneration during the notice
period. This minimum will be based upon
the average monthly remuneration earned
over the preceding 12 months (or such
shorter period if the Agreement was in force
for less than 12 months).

In the event that normal remuneration
earned during the notice period exceeds the
caleulation made in terms of 24.1.2 above,
then this clause will not be applicable.

If. the Client wishes to place advertising
direct or through another advertising agency
during the agreed pernod of notice, the Client
may do so provided that it pays the Agency a
sum equivalent 1o the remuneration to which
it would have been entitled to receive had it
placed the advertising under this Agreement.

24.1.2

2413

24.1.4

Agency title to unused work

Upon termination. unused advertising plans and ideas
prepared by the Agency, or any advertisements not
already published or broadcast, shall remain the
property of the Agency, regardless of whether or not
the physical embodiment of the creative work s in
the Client’s possession in the form of copy. artwork.
plates, recordings. film. videotape, ete.

Transfer of material and rights on
termination

Upon termination of this Agreement the Agency will
transter, assign and make available to the Client,
against payment by the Client of all amounts properly
chargeable to the Client, atl property and material in
the pessession or the control of the Agency

belonging 1o and paid for by the Client, and all
information regarding its advertising.

The Agency agrees to give all reasonable co-operation
towards transferring. with the approval of third -
parties. all reservations. contracts and arrangements
with media or others for space. time or materials yet
(o be used and all rights and claims thereto. upon
being duly released from corresponding obligations.
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It is important, in the event of ransfer of
the account, that agreements exisi which
specify the rights and obligarions of the
Ciient, the ontgoing Agency and the
incoming Agency.

Termination provisions should always
include the precise perind of notice 1o be
given. See clause 5.

If the Client wishes to use these plans
and ideas an appropricte fee will be
negotiated.



Early termination

I
L

Without prejudice to any pre-existing liability of
either party to the other. either party may (by written
notice) terminate this Agreement forthwith on any of
the following events:

2441 it the other commits a material breach of any
of the terms of this Agreement (whether
expressed or implied); or

24.4.2 if the other commits any breach (other than a
material breach) of any of the terms of thig
Agreement and has failed to make good any
such breach within 14:davs of being required
1e do so by written notice identifying the
breuch and steps which must be taken to
remedy 1 or

2443 it the other enters into or proposes i
voluntary arrangement of composition with
its creditors or reconstraction of its debts, or

it its directors make a declaration of solvency

for the purpose of a member’s voluntary

winding-up. or if notice is given of a

creditors” meeting in connection with the

creditors’ winding-up, of if a special
resolution is passed that the other be wound
up by the Court. of if a liquidator or judicial
manager is appointed, or if the Court grants
an order for the hquidation or sequestration
of the other or the placement of the other
under judicial management, or if the other
ceases Lo carry on its business or is unable to
pay its debis within the meaning of the

Insolvency Act.

25. Association of Advertising
Agencies

As members of the Association of Advertising
Agencies the Agency will abide by its constitufion.
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26.

260.1

27.

28.

28.1

Advertising standards

Both parties shail comply with the rules of the
Advertising Standards Authority and other relevant
codes of advertising laid down whether on a
stataiory or a self-regulatory basis. Both parties shall
abide by the rulings of the Advertising Standards
Authority.

In order to satisfy the requirements of these codes or
any statutory requirements the Client and the Agency
will co-operate with each other in ensuring that
suitable objective factual product and other
information is available as required.

The Client shall inform the Agency without delay if
the Chient considers that any Advertising submitted to
the Client by the Agency for approval is false or
misleading in relation to their product or service

or in any way contrary to law or to any applicable
code.

Applicable law

This Agreement shall be constructed in accordance
with and governed by the laws of the Republic of
South Africa and both parties hereby irrevocably
agree that the Courts shall have exclusive jurisdiction
io resolve any controversy or claim of whatever
nature arising out of or relating to this Agreement or
any alleged breach of it.

Dispute resolution

Any dispute arising out of this Agreement or the
interpretation thereof. both while in force and after
its termination. shafl be submitted to and determined
by arbitration. Such arbitration shall be held in
Johannesburg, unless otherwise agreed to and shall
be held in a summary manner with a view to it being
completed as soon as possible,

25

Notes & commentary on contract clauses

Both advertisers and agenciey heve
duties under the ASA Code.

It is for example, a fundamental requirement
that an advertiser should have in his hands
all documentary and other evidence neces-
sary to substantiate the claims he is making.

{Refer ASA Code of Practice)

The parties should make the best possible
arrangements both internally and with each
other to ensure that all advertising is cleared
legally before use. Reference of sceripts. elc.
to the AAA legal advisory service prior to
production is recommended.

With advertising business increasingly
Maving across frontiers it is imparran!
that the parties agree which countrv's
law will govern the contract and which
country’s Courts will have jurisdiction if
any dispure should arise.

Whether agencies wnd clients make nse of this
arbitration clanse must be ¢ matter of judge-
ment. Whilst arbitrerion can be a cheaper
option than litigation and more suitable 1o ser-
tling some types of disputes, there are other sit-
uations where if is nor appropriote. For exant-
ple, where a client simply irving to delay pay-
ment for as long as possible, an ordinary court
action can be more appropriate. Arbitvation,
however, can be more appropriate where the
issue is essentiollv weehnical or where a com-
promise approdach is mare appropricie.




28.2

28.3

284

There shall be one arbitrator who shall be, if the
question in issue is:

38.2.1  primarily an accounting matter, an
independent chartered accountant;

28.2.2 primarily a legal matter, a practising senior
Counsel of not less than 5 (five) years’
standing. or a practising attorney not less that
{5 (fifleen) years” standing;

28.2.3  primarily a rechnical matter, a suitably
qualified person; and

28.2.4  any other marter, a suitably gualified person.

The appoeintment of the arbitrator shall be agreed
upon between the parties, but failing agreement
between them within a period of 14 {fourteen) days
after the arbitration has been demanded, either of the
parties shall be entitled to request the Executive
Director of the AAA to make the appointment and, in
making his appointment. to have regard to the nature
of the dispute.

The arbitrator shall have the powers conferred upon
an arbitrator under the Arbitration Act, 1965, as
amended. or re-enacted in some other form from time
to time. but shall nat be obliged to follow the
procedures prescribed in that Act and shall be
entitled to decided on such procedures as he may
consider desirable for the speedy determination of
the dispute, and in particular he shall have the sole
and absolute discretion to determine whether and to
what extent shall it be necessary to fite pleadings,
make discovery of documents or hear oral evidence.

The decision of the arbitrator shall be final and
binding on the parties and may be made an order of
any Court of competent jurisdiction. Each of the
parties hereby submits itself to the jurisdiction

(B8 | i 3SR of the High
Court of South Africa, or any successor thereto,
should the other party wish to make the arbitrator’s
decision an order of that Court.

26

Notes & commentary on contract clauses

If an arbitration clause is left our, there is noth-
ing to prevent both parties, if they both agree,
settling their differences by arbitration or by
some form of alternative dispute resolurion.

The principal benefit of arbitration is
that proceedings are held in private,
alternatively the parties may prefer 10
have no dispute resolution clause at all
in which case litigation is the first and
last resort.



29.

30.

Notices

Each party chooses the address set out opposite its
name below as its address at which all notices, legal
processes and other communications rnust be
delivered for the purposes of this Agreement.

29.1.1 the Client;

Tetefax No:

3012 the Agency:

Telefax No:

Entire agreement

This Agreement is the complete and exclusive
statement of the Agreement between the parties
relating to the subject matter of this Agreement

which supersedes all previous communications,
agreements and other arrangements. written or oral
|excepting :ﬁ 83 %Hm_ﬂm:z annexed hereto as

= . tis expressly agreed that no
variation of ::m >q_nm5ma shall be effective unless in
writing and signed by both parties.
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The parties may find it helpful 10 agree a
standard “agreement amendment form”

Jor use in the evenr that amendments are
required. This may assist easy reference
to previous changes and with this in
mind may be numbered sequentially.




Signed for and on behalf of |7

Signed Name:
Designation Date
Witness |
7
Signed at for and on behalf of | .
Staned Name
Designation Date
Witnesses 1.
2
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Schedule 1

Summary of products, services and brands applicable to this Agreement

The parties confirm that the Agency has been appointed to advertise the following products, services and brands under
the rerms and conditions contatned in this Agreement.
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Schedule 2

Summary of Agency services (“the Services”)

PLEASE NOTE THIS IS A ‘MENU’ ONLY: SELECT ONLY THE SERVICES REQUIRED .

Parties to add (¢ or omit as appropriate

1. Overall services

1.1 Acareful study of the business of the Client and the Accounts,

L2 Ap anadysis of present and potential markets.

1.3 The identification of problems and solutions in relation to advertising, marketing and merchandising
of the Accounts.

1.4 The formulation and submission te the Client for its approval of advertising ideas. plans. programmes and
campaigns logether with estimates of the cost of executing the recommendations.

1.5 Propusing. arranging and interpreting market research activity which the Agency judges to be of use to the

Chent in promoting the Accounts.

2. Media

The evaluation of all advertising media.

I~

2.2 The formulation and submission for the Client’s approval of marketing and media plans and subsequent
tnplementation,

2.3 The development. formulation and submission of a detailed media schedule for the Client’s approval.

24 General media planning and buying.

2.5 Check and verify insertions. displays, broadcasts or other media used, to such degree as is usuully

perfermed by agencies.

30



3.
31
32

33
34

Production supervision

Preparation and submission of estimates for press production and quotes for television production.
Supervision of production companies and other suppliers.

Organising the despatch of artwork, prints and other necessary material to the media.

K.p.‘_::m the necessary arrangements for the use of artists, models, music etc. including licenses, buyouts

and fees wherever practicable prior to commissioning.

Other services

Negotiating and agreeing sponsorship deals on behalf of the Client and the formulation of all appropriate

sponsarship credits and indents.

Formulation. development and submission to the Client of merchandising and other promotional schemes.
Analysing the refevance and usefulness of new media (e.g. the worldwide web) as they become available

and the formulation. submission and with the Client’s approval, execution of new media projects.
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1.1

1.2

Schedule 3

AGENCY REMUNERATION &
CHARGES

General remuneration principle
Media

The Agency will be entitled to invoice for media
space and time al gross rates contracted with the
media. The Agency will be entitled ta receive a
commission of #88% on such gross media rate.
excluding VAT. Where the media allow either no
comimission or a percentage that is different to the
F6:5% the Client agrees to pay the Agency at current
published rates plus an amount that will yield not less

than #6:5% on the gross media rate.

o

OR

The Client will pay the Agency at current published
rates for advertising in all media. Where medta allow
no commission (Jes , the Client will pay the
Agency at current published rate plus such amounts
as necessary which (together with the commission, if
any). will yield the Agency ¥ of the amount due to
mediz  from the Agency.

Production

The Agency will be entitled to invoice for advertising
materials and services at net cost plus a %8 mark-up.
[tems to be billed on this basis include but are not
limited to the following:

(Refer Appendix for examples)

Internal charges

The Agency shall be entitled to charge for internal
services on certain applicable production jobs.
These services include, but are not limited to;
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For Clients who are on a monthly fee
systemn, such media advertising witl be ar
net cost onlv,

This can apply to media allowing no
commission or commission at any rate.

(i)

(i)

Agencies are free to negoliute
remuneration with each client.
For clients who are on
monthly fee svstem. such
production costs will be ar net
cost only.



- Artwork

- Creative direction on television and film
shoors

- Art and Photographic direction on print jobs

- Desk top publishing

- Design

These charges will be bused upon time utilisation. as
agreed from time to time between the Agency and
Client,

Out-of-pocket Expenses

These will be charged to the Client as net cost only.
These costs include, but are not limited to:

(Refer Appendix for examples)

General fee

In addition ro remuneration set out elsewhere in this
dgreement the Client will pay the Agency a fee of

RESEES per [yeur] [ iiitease

Minimum remuneration

The Agency’s total remuneration for the year (st
January - 314t December) will be not less than

2 If the toral Agency income in respect of
the Client is less than this amount it the end of the
year. the Agency will be entitled to charge the Client
the difference between BEESEEE and (he amount
actually received. If the Agency’s income exceeds
=perannum. the Agency will be entitled io
retain the excess.

OR

The Agency’s minimum remuneration is Rz
beramum. and if in any month commission from
media and suppliers in respect of the Client’s
account is less than Ry the Cliemt will pay
the Agency a fee equal to the difference.
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For Clients on monthly fee susrem.
This (additionat) Jee applies vepurdiesy
of the amount of commivsion ane other
charges. As an example, it can he fixed
on appropriations, which are small in
relation to the work involved and would
otherwise result in uneconomic operdation
of the account by the agency.

However, there ure many different wavs
in which fees can be built into the
arrangements with clients, and agencies
should consider what best mekes sense
Jor them.

{0 ensure a certuin renum it v he
desirable in some cases 1o require a defi-
nite minimum annual remuneration. This
is often the case with small appropric-
tions or where, hecause of the nature of
the business, there is valid reason for
requiring a fixed minimum yum, Iriespe-
tive of the commission.




NN
(9]

if at the end of the year the Agency’s total
remuneration (commission ptus fee) is greater
than Reaii s the Agency will refund the Client:

1 The amount of such excess, or
) An amount equal to the total fees paid by the
Client, whichever is the lower,

The Agency’s minimum remuneration is RE&RG S per
month. At the end of each month the Agency will
charge the Client the amount (if any) by which
exceeds commissions received during

the month.

To either of these first two alternative clauses may be
added: “If the Agency’s appointment is terminated
before the end of the year. the above provision shall
apply on a pro-rata basis’.

Fees

Retainer

The Client will pay the Agency a retainer of

. & for each year of the Term beginning
with the commencement date, payable in equal
monthly instalments.

Time Spent

The Agency’s charges for the Services will be
calculated based upon actual hours expended
using the hourly rates agreed with Client, provided
that the total charge in each year of the Term
beginning with the commencement date will not

_umlc_..su.-om Related Bonus

The Client will pay the Agency a performance related
bonus of a maximum of

of the Agency’s

2
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The parties may wish to consider an
incentive element in the form of a perfor-
mance related bonus and/or a
riskfreward system. A structure for defin-
ing targets may also be identified in
advance of the contract being signed.
Elements to be considered in such a
structure include:



Space and time charges -
Yolume discounts

Where. due to the extent of the Client’s adspend
with a particular media or media owner, a volume
discount is negotiated, such discounts will be passed
on to the Client.

Space and time charges -
refunds and adjustments

The Agency will credit the Client with any other
refund received by the Agency in connection with
space and time charges for which the Client has paid
the Agency. if the Agency is able to purchase space or
time at less than current published rates, charges to

the Chent will be adjusted accordingly.

Special Services

Special services are those that may be provided over
and above the normal advertising functions described
above and which do not result in normal commission
beuring media advertising. These services will be
charged for by mutual agreement, in advance. The
charge may take the form of an agreed fee, or
commission structure, or a combination of both.

Such services would include:

Markel research

Public relations

Sales promotion

Sponsorship

Direct marketing

Merchandising, collateral materials
Conventions and special events

Corporate identity development programmes
Print and packaging desien

Marketing and business strategy

Conceptual and/or creative consultancy
Planning and/or supplying materials for sales
meetings and similar functions
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- Client’s appraisal of .
Agency performance

- Client’s uchievement of
its brandis) rargets

{Refer clause 17)

To deliver to1al transparency, uny dis-
counts negotiated on behalf of a client
should be passed back to the client.

Each agency is advised to include in its
terms some provisions for alf of the ser-
vices it renders and charges. However,
some items mav be so complicated that it
might be better to have them unspecified
but covered by this alternative clause.
Cure should he taken not to commil the
agency to a particular method of churg-
ing unless the extent of the service
required is known.




9.1

ii)

Lii)

V)

New product development

All creative and strategic devetopment work on new
products should be paid for on a fee basis. Such fees
should be negotiated in advance and are based upon
either:

¥ a fixed amount or
i) time utilised at an agreed rate per hour.

Payment of these fees are to be made at regular
monthly intervals from commencement of the Agency
work, Fees charged should be recoverable from
media commission with the following conditions:

Rebates will occur monthly based upon the
applicable media commission for that month.

If the campaign for the new product is postponed,
and then revived at a later stage with a substantially
different brietfstrategy. there will be no rebate of the
originul development fee.

No rebate should be recoverable from the
development fee if planned media has not
commenced within [2 months of the

commencement of the project.

Devetopment fees do not include any production
costs incurred. These costs will be charged for in the
normal manner (as per clauses 1.2, 1.3 and 1.4 of this
Schedule 3).
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APPENDIX to Schedule 3

Cuonsideration will need 10 be given to which of the following items will be charged for on the basis of suggested clauses
comained herein: .

L MATERIALS & SERVICES (COMMISSION BEARING)

Artwork

Authors corrections

Composers and musicians” fees

Comprehensive layouts

Copy

Copyright and royalty fees

DTP tincluding faser printouts. fonts. discs)
Hlustrations

Mechanical items (e.g. typeseting, colour separations, printing plates, e(c.)
Photography and model fees

Prints/copies of films, VCR tapes and cassettes
Hard costs incurred on cancelled projects
Printwork

Radio tapes and cassettes

Retouching

Comprehensive storyboards

Special wrilers

Storage of film negatives/masters {off-site)
Translations

Trace guides

TV and radio performers’ fees

TV. radio. film and other scripts on continuities
TV. radio and cinema productions and studio charges

2. OUT OF POCKET EXPENSES (NON-COMMISSION BEARING)

Client competitive showreels .

Travel expenses {outside local travel)
Photostats including celour photostats
Media research costs {Telmar, Adindex, etc.)
Local telephone and fax

[nternational telephone and fax

Research of concept testing (client request}
Adcheck (client request)

Freight. delivery and courier charges

Legal costs (clearance of TV scripts, client requests etc.)
Studio materials

Handling fees

N.B. These lists are not exhaustive and agencies may well identify other items arising from their own
specific services to clients.
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Schedule 4

Key Individuals

Optional provision in cases where it is important to the Client that particular individuals within the Agency work on the
account.
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